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X 'W 1 OGC 76-5678 ^ 

14 October 1976 

OGC Has Reviewed 


MEMORANDUM FOR: Director of Personnel 


FROM 



Office of General Counsel 


ATTENTION 

SUBJECT 



: Review of Authority for Staffing Employee 
Activity Functions 


1. Factual Situation : The Chiel of the Audit Staff, Office of Inspector 
General, recommended in his Report of Audit, dated 5 May 1976, that the 
Director of Personnel solicit the opinion of General Counsel concerning the 
Agency’s legal authority to assign five employees, paid from appropriated 
funds, to the EAA coordinator function and the physical fitness room. The 
staff assigned to the EAA coordinator function consists of two administrative 
and two clerical employees. It is their duty to coordinate the sports, social 
and other activities of the EAA in order to ensure that all Agency cover and 
personnel security requirements are met in employee group relationships 
with non-Agency persons and organizations. The staff assigned to the 
physical fitness room consists of only one employee whose duty it is to 
supervise the activities in the room and to maintain the equipment installed 
in the room. The Director of Personnel has requested an Opinion of General 
Counsel reviewing and establishing the legal authority for staffing the above- 
described employee activities. 

2. Issue Presented : May the Director of Personnel legally authorize 
>the assignment of Agency personnel paid trom appropriated funds to the EAA 

coordinator function and the physical fitness room? 

3. Conclusion: Yes. Appropriated funds may be used to pay Agency 
personnel assigned to the EAA coordinator function and the physical fitness 
room, based upon the unique security requirements of the Agency and the. 
direct relationship between physical fi tn ess and the duties assigned to 
Agency personnel. 

4 . r I * I • t* U ? e q f A p p ro printed Fund - fr-r Purely Recreational Activities : 
It is provided in 31 U.S .C.A. section 628 that appropriated funds can be used 
for no other purpose than that for which they were appropriated. 
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Except as otherwise provided by law, funds appropriated 
or the \ arious branches of expenditure in the public service shall 

e applied Solely to the objects for which they are respectively made 
and for no others , ’ * 


This statute has been traditionally interpreted to proscribe the use of appro- 
priated funds for recreational activities . The landmark decision in this regard 
is found at 18 Comp. Gen. 147 (A-96933, 10 August 1938) in a memorandum 
to the Secretary of War concerning recreational facilities of Midway Island 
There it was stated: 


While the furnishing of recreational facilities may be highly 
esirable, particularly in a place such as referred to in your letter, 
they constitute expenses which are personal to the employees and 
which are not permitted to be furnished from appropriated funds 

unless provided in the appropriation either specifically or by necessary 
implication. Id. at 147. 


See also B 49169 (5 May 1945, unpublished) and B-37344 (14 October 1943 
unpublished) . . ' 


^ Wa ! subse ^ uentl y at 27 Comp. Gen. 679 (B-73234, 12 May 1948) 

that the prohibition applied to personnel as well as facilities . In that case the 
Comptroller General refused to permit: 


• * ' The employment of personnel, to be paid from appropriated 
unds, to plan and to administer recreational and entertainment 
programs. Id. at 681. 


It is therefore quite clear that appropriated funds 
recreational activities . 


cannot be used for purely 


^ 5. The Use ot Appro priated Funds for Non-S P ecified hut Essentia 

.Ac tivit ies: Although appropriated funds cannot be used tor purelv recreational 
dvu vines, the more, modern and enlightened view is that physical fitness 
activities may be supported through the use of appropriated funds where 
such expenditure is essential to the mission for which the funds were 
appropriated.. This policy was established in 27 Comp. Gen. 679, supra. ■ 
That decision, although holding that appropriated funds could not be expended 

or purely recreational activities, went on to state quite significantly as 

toiiOws: 7 
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It may be stated as a general rule that the use of appropriated 
funds for objects not specifically set forth in the appropriation act 
but having a direct connection with and essential to the carrying 
out of the purposes for which the funds were appropriated is authorized. 

Id. at 681. 

This policy blossomed into full flower in 51 Comp. Gen. 797 (B-86148, 6 June 
1972), overruling and reversing B-86148, 8 November 1950. This decision 
has subsequently been cited with approval in the most recent decisions of 
55 Comp.’ Gen. 307; B-185591 (5 May 1976); and B-130082 (20 July 1976) . 

This decision approved the use of appropriated funds for incentive-type 
MUZAK music. The decision stated: 

Also, it was pointed out that a large number of private industries 
used incentive music thereby indicating that such firms must have found 
that the music resulted in increased production and reduced costs . 

Upon re-examination of our earlier decision we now are inclined to 
agree that the considerations in that case presented a reasonable basis for* 
the administrative view that expenditures for incentive music constituted 
'necessary expenses' under the appropriation there involved. Accordingly, 
since the Commissioner [Bureau of Public Debt] has determined that- 
based on factors such as the improvement of employee morale, increased 
employee productivity and resulting savings to the government — the 
proposed expenditures constitute 'necessary expenses' of the Bureau, 
we will not now question' such a determination. Id. at 798-9. 

If music can be adjudged a necessary expense associated with an appropriation, 
then most certainly can the EAA coordinator function and the physical 


titness room be 


hv.il arly adjudged. 


6* J. he EAA C o ordinator Function ■•. nd the Physical Fitness Room 
Essentia l to the Mi s sion of the CIA : On several occasions it has been 
administratively determined within the Agency that the EAA coordinator 
~ oc lot: and the pb v—va: fitness mom mm necessary to the e t r o c t ■ ■ ' f i on ~ ' ^ rr 
oi cue CIA. In a Memorandum trom General Counsel Lawrence R. Houston 
to the ADDA, Dated 16 November 1951 and entitled, "Use of Appropriated 
Funds for Recreational Activities," Mr. Houston stated: 

. . -Justification for this Agency to expend funds for this 

purpose [ ecu? run er* or supervision] must be based 
’•i-’vu .'puranons , 'much take us out of the ou’vicw 

of the decisions. Security considerations are the most likely 
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justification- Another factor supporting such an expenditure 
would be the need for physical fitness in the particular duties 
for which the personnel were slated, 

A Memorandum from the Director of Personnel Emmett D * Echols to the DDS, 
dated 16 March 1962, similarly found a need for such facilities. 

We have found that security considerations are apt to 
inhibit many of our employees from normal participation in outside 
community affairs. The Agency should fill this void by making it 
possible for people to pursue their interests 'within the family' 
where security restrictions can be relaxed. 

Similar administrative determinations have been made by the Director of 
Personnel (1976) and the Deputy Director for Support (1967) * 

In light of the need to justify these expenditures, the following 
considerations appear to be overriding: 


a* Security Considerations — 

(1) The protection of cover for Agency personnel. 

(2) The prevention of identification of Agency personnel, 

(3) The protection of Agency personnel. 

(4) The supervision of outside employee contacts. 

b. The need for physical fitness in employees' job performance. 

c. The improvement of employee morale. 

d. Increased employee productivity and resulting savings to 
the Government, 


e. An administrative determination that the expense is necessary 
for Agency functions by the Director of Personnel (1976) , the Director of 
Personnel (1962), the Deputy Director for Support (1967), and the General 
Counsel (1951) * Although a similar determination by the DCI or the DDCI 
might be helpful in firmly establishing the propriety of the expenditure, 
such an additional determination is not required. 


f. A finding that physical fitness, increased employee productivity, 
and the protection of Agency personnel are directly connected with and 
essential to the purposes for which Agency funds are appropriated. 
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g. Provisions for employee security and physical fitness are a 
necessary implication oi the CIA appropriation statutes. 

h. Provisions for employee security and physical fitness are a 
"necessary expense. " 51 Comp. Gen. 797. 

7 - The Authority of the PCI to Authorize the Use of Appropriated 
Funds for Necessary Purposes : The DCI has been authorized by several 
statutes and Executive Orders to expend appropriated funds for the purposes 
covered in this Opinion; that is, for the protection of Agency personnel, the 
maintenance of proper security, and the physical preparedness of Agency 
personnel. Executive Order 11905, section 4(b)(8) states that: 

FOIAb5 • * ' the Central Intelligence Agency shall: . . .protect the 

security of its installations, activities, information and personnel. 
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TO 


NAME AND ADDRESS 


DD/Pers/SP 


ACTION 


APPROVAL 


COMMENT 


CONCURRENCE 


DIRECT REPLY 


DISPATCH 


FILE 


INFORMATION 


DATE 


INITIALS 


PREPARE REPLY 


REC0MMEN0ATI0N 


RETURN 


SIGNATURE 


Remarks : 

1. The attached figures are OK except that, 



with 

has 


respect to the Ret. Ops. Br., _ 
now reported to the PERSIGN task force on a 
temporary basis. Whether she should continue to 
count against ROB or against Control Div or else 
where, we leave to your judgment. If she should 
be counted elsewhere, the FOB figure would be 
reduced to 

ISTATINTL 

BTATINTL 



FOLD HERE TO RETURN TO SENDER 


FROM: NAME, AC 


UNCLASSIFIED | ] CONFIDENTIAL 


DATE 


"nr- 237 


IHi pnviotis tditioM 


( 40 ) 
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□ UNCLASSIFIED 


SUBJECT: (Optional) 

SIATINTL 


INTERNAL Q CONFIDENTIAL 


OUTING AND RECORD SHEET 




□ SECRET 





TO; (Officer designation/ room numb**, and 
building) . - r, . lV 


’■ DD/Pers/SP 
5E-56, Hqs 




' 'i'fS:- DATE >!_; 


RECBVED I FORWARD® 


OfnCER S 
INITIALS 



COMMENTS (Number each comment to ebonr fro m-vdtam- 
to wham. Draw a lino across colunei obyt oodi confront.,) 


Attached is abre&kdown of your 
directorate showing the total 
number of people assigned (to each 
office (includes staff, part time, 
detailees, MP1' s , etc * ) This list 

was prepared in November 1978 . 
Please update these figures and 
make other changes where needed 
(i.e., change of a branch name, 
new, units, etc.). Pen and Unit, 
changes on the; list are fine with 
me. ? I would lihe to hare the list;; 
returned by 20 July. Thanh you. ■ 
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